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Our Model 



1.Criminal Restitution

2.Civil Litigation

Agenda



Criminal Prosecution or Civil 
Litigation?



Criminal Prosecutions and 
Mandatory Restitution 



Mandatory Restitution: 
18 U.S.C. § 1593

Presenter
Presentation Notes
Emphasize that forced labor does not require a physical force element. Traffickers also hold victims in forced labor, using: force or threats of force, physical restraint or threats of physical restraint, serious harm or threats of serious harm, abuse or threatened abuse of law or legal process, and/or a scheme, plan, or pattern causing the victim to believe that they, or a third party, would suffer serious harm or physical restraint  Emphasize that forced labor does not require a physical force element. Traffickers also hold victims in forced labor, using: force or threats of force, physical restraint or threats of physical restraint, serious harm or threats of serious harm, abuse or threatened abuse of law or legal process, and/or a scheme, plan, or pattern causing the victim to believe that they, or a third party, would suffer serious harm or physical restraint  



Mandatory Restitution:
“full amount of the victim’s 
losses”

• the greater of the gross income or value to 
the defendant of the victim’s services or 
labor; or 

• the value of the victim’s labor as 
guaranteed under the minimum wage 
and overtime guarantees of the Fair Labor 
Standards Act. 

Presenter
Presentation Notes
…the term “full amount of the victim’s losses” … shall in addition include the greater of the gross income or value to the defendant of the victim’s services or labor or the value of the victim’s labor as guaranteed under the minimum wage and overtime guarantees of the Fair Labor Standards Act. 



GREATER OF:

1. Fair Labor Standards Act Minimum Wage

2. Defendant’s earnings 

Mandatory Restitution:
Earnings

Presenter
Presentation Notes
…the term “full amount of the victim’s losses” … shall in addition include the greater of the gross income or value to the defendant of the victim’s services or labor or the value of the victim’s labor as guaranteed under the minimum wage and overtime guarantees of the Fair Labor Standards Act. Unlike the value of the victims’ losses under 18 U.S.C. § 2259, the government need not prove these amounts with precision; an estimate is sufficient.



Presenter
Presentation Notes
8 minors and 2 adults Traffickers very sophisticated--protections for children UAMs from Guatemala, offered chance of education in US. Traffickers obtained deeds to real property from the victims’ families to secure smuggling debts. Smuggled victims into the USFirst initial victims went to actual sponsors, traffickers got smarter and gamed system. Traffickers represented themselves as the UAM’s sponsors and the children were released into their custody—claimed to be family friend



Presenter
Presentation Notes
Victims were forced to work 12 hour days, 6 days a week, for little payHoused in a squalid, roach-infested trailer w/o heatingDfts threatened to kill victims and their families if they tried to leaveOne victim was able to call his uncle in Florida, who called the police. 





U.S. v. Sabhnani
Appellate decision, 
599 F.3d 215 (2d Cir. 2010)

Rule: Restitution in a 
forced labor case 
should include 
liquidated damages

Back Wages x 2 



What would constitute out of 
pocket expenses in a labor 
trafficking case?





27%
Percentage of Trafficking Criminal Cases that End 

with a Restitution Order





Civil Trafficking Litigation in 
U.S. Federal Courts



Trafficking victims have a 
private right of action 

to sue their traffickers for damages in 
U.S. federal courts.



(a) An individual who is a victim of a violation 
of [Chapter 77 of Title 18] may bring a civil 
action against the perpetrator (or whoever 
knowingly benefits)…and may recover 
damages and reasonable attorneys fees.

(c) No action may be maintained under this 
section unless it is commenced not later than 
10 years after the cause of action arose.
****New amendments extend SOL for child victims to 10 years after 
18th birthday.

Private Right of Action: 18 U.S.C. §1595 



Federal Criminal Trafficking Cases

FY 2014 2015 2016

Total 208 257 241

Sex 190 248 228

Labor 18 9 13

Why Civil Litigation? 



Global Law Enforcement 
Data

Source: Department of State Trafficking in Persons 
Report, 2018



299 cases since 2003 

Private Right of Action:
18 U.S.C. § 1595

Presenter
Presentation Notes
…the term “full amount of the victim’s losses” … shall in addition include the greater of the gross income or value to the defendant of the victim’s services or labor or the value of the victim’s labor as guaranteed under the minimum wage and overtime guarantees of the Fair Labor Standards Act. Unlike the value of the victims’ losses under 18 U.S.C. § 2259, the government need not prove these amounts with precision; an estimate is sufficient.



Why Civil Litigation? 
Trafficking Criminal Cases Trafficking Civil Cases



What type of forced labor has 
the most civil cases filed across 
the United States? 

Presenter
Presentation Notes
We work with victims of domestic servitude in the DC-area. Can anyone think why?A: diplomats and international officials 





David v. Signal, et al. 

Presenter
Presentation Notes
One of the largest human trafficking and forced labor cases in U.S. historyFollowing Hurricane Katrina, Signal Intl, a marine construction company, brought more than 500 Indian workers to rebuild the shipyardsFFC: False promises of green cardsRecruiting fees: $11,000 - $25,000 –many sold property or took out debtsMan camps – required to pay $1050/month for room and boardThreatened w/ deportationDavid v. Signal: a federal jury awarded 5 Indian victims of forced labor $14 million Originally filed as a class action, the case was split into 12 cases, representing 200 workers. After David, Signal filed for Ch. 11 bankruptcy and reached a $20 million dollar settlement with the victims. 



Civil Case Outcomes









Smith v. Edwards
No. 15-cv-4612 (D.S.C)

• A man with mild 
cognitive impairment 
alleged that he was forced 
to work in a restaurant 
cafeteria for five years 
without pay.

• The manager allegedly 
physically abused him. 

• Victim alleged that he was forced 
to lived in a dirty, cockroach-
infested apartment. 

• A concerned citizen called the 
authorities. 

• Civil case ongoing; federal 
criminal case filed.

Presenter
Presentation Notes
Again, civil litigation provides relief where there is no criminal action. Facts:John Christopher Smith filed a federal complaint against two individual defendants and one corporate defendant, alleging forced labor. Mr. Smith is mentally handicapped with mild cognitive impairment. He worked at J&J Cafeteria, a restaurant cafeteria, for 23 years. His abuse began after defendant Bobby Edwards took over management of the cafeteria. The complaint alleged that for five years, Mr. Edwards forced Mr. Smith to work 18 hours a day for six days a week and 11 hours on Sunday. The victim was not allowed breaks, vacation time, or days off. Mr. Smith received no wages for this work. The defendant claimed to maintain separate bank account for the victim in which he deposited wages. Mr. Smith lived in a dirty, cockroach-infested apartment behind the cafeteria. The defendant allegedly threatened Mr. Smith with arrest and severe physical harm if he ever reported his treatment. Defendant physically abused the victim throughout this period, including: hitting him with a frying pan; beating him with multiple implements; and burning him with hot tongs. The defendant prevented Mr. Smith’s family from visiting him. 





How we can help:

1.Pro Bono Attorney Referrals
2.Civil Litigation Listserv
3. Technical Assistance
4. Training for Attorneys
5.Monthly Civil Litigation Calls
6.Civil Case Database
7.Jurisdictional Data Pulls



Photo by Eun Creative 

www.htlegalcenter.org
mvandenberg@htlegalcenter.org

202-716-8485

http://www.htlegalcenter.org/
mailto:mvandenberg@htlegalcenter.org
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